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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Second Reading 

Resumed from 6 April. 

HON ANTHONY FELS (Agricultural) [3.07 pm]:  In the main the opposition welcomes this bill, particularly 
the drawing down of provisions from the Trade Practices Act relating to unconscionable conduct into the Fair 
Trading Act 1987 and the Commercial Tenancy (Retail Shops) Agreements Act 1985.  We are disappointed with 
the manner in which the government has sought to honour its 2005 election commitment to respect the outcome 
of the referendum on extended trading hours.  In addition, we will seek to improve, by way of amendments, a 
number of matters detailed in the bill.   
The stated aim of the legislation is to formalise the results of the 2005 referendum on retail trading hours and a 
number of ministerial exemption orders that have granted special exemptions to several tourist precincts via 
amendments to the Retail Trading Hours Act 1987; formalise the 1994 ministerial order to increase from five to 
10 the minimum number of employees a small retailer may employ at any one time; amend the Commercial 
Tenancy (Retail Shops) Agreements Act 1985 to mirror section 77(2) of the Victorian Retail Leases Act 2003 so 
as to incorporate unconscionable conduct provisions that pertain to commercial tenancies; provide the State 
Administrative Tribunal with the jurisdiction to hear retail tenancy disputes regarding unconscionable conduct; 
amend the Commercial Tenancy (Retail Shops) Agreements Act 1985 so as to provide protection for tenants to 
form and to join tenants’ associations; and amend the Fair Trading Act 1987 to mirror section 51AC of the Trade 
Practices Act 1974, thereby incorporating into the Fair Trading Act provisions relating to unconscionable 
conduct in business-to-business transactions.   
There are a number of inconsistencies relating to extended trading hours and the 2005 referendum result.  It is 
disappointing that, in light of the results of the 2005 referendum on trading hours, the government has in the first 
instance sought to undermine the results of the referendum by seeking to grant to the minister the power to give 
the large corporate retailers the ability to trade for extended periods of up to 276 days, or more than 75 per cent, 
of the year. 
In clause 9 of the bill, the government initially sought to grant the minister the discretion to allow metropolitan 
retailers to trade for extended hours for 28 days before and 28 days after each of the 12 public holidays enjoyed 
in Western Australia.  When added to the allowable extended trading hours permitted on a Thursday, the large 
corporate retailers could trade for extended hours for 276 days, or 75.6 per cent, of the year.  Clearly, this clause 
reveals the government’s undisguised contempt for the results of the 2005 referendum on trading hours.  Its 
passage would constitute a clear breach of the government undertaking given to the people of WA prior to the 
2005 election to respect the results of that referendum. 
The government’s recently submitted amendment to clause 9, presumably aimed at camouflaging its 
undiminished desire to extend the trading hours available to the large corporate retailers, would allow the 
minister to - 

(ii) authorise general retail shops to be open on a particular day when the shops would 
otherwise be required to be closed, 

for the purpose of compensating for trading hours that are lost by general retail shops in the 
metropolitan area because of a public holiday or public half-holiday. 

That is, not embarrassed by the original proposal to increase the trading hours available to the large corporate 
retailers, in breach of its election commitment, the government still wants to extend those trading hours over and 
above that which are presently provided for.  Notwithstanding the statement made by Hon Kate Doust in the 
second reading speech that the results of the referendum sent “a clear message, which the government is now 
putting into effect, that retail trading hours for general retail shops in the Perth metropolitan area should not be 
extended”, the government is in fact doing the exact opposite.  Such an extension to the trading hours of the 
large corporate retailers can come only at the expense of small retailers, as has been the experience in other 
states of Australia. 
I will deal with part 2 of the bill.  In the same vein, clause 8(2) and proposed section 12A(3) in clause 9 of the 
bill seek to extend the trading hours of the large corporate retailers outside, but in the vicinity of, a tourist 
precinct.  Although an argument might be mounted that tourists might find a reason to shop at Coles or 
Woolworths within a tourist precinct, it is stretching credibility to believe that such a desire would extend to their 
duplicating the experience in neighbouring suburbs.  Such an extension of the trading hours of the large 
corporate retailers would not only constitute a further breach of the government’s stated commitment to respect 
the result of the 2005 referendum on trading hours, but also constitute a further assault upon small retailers and 
an attempt to undermine everywhere the regulation of trading hours of the large corporate retailers. 
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The opposition notes that clause 6 proposes to formalise one of the definitions of a small retail shop, which 
under the present act must have no more than five employees working at any one time, by bringing this into line 
with an earlier ministerial order.  The amendment would bring the act into conformity with a 1994 ministerial 
order that increased the minimum number of employees that a small retailer may have working for it at any one 
time from five to 10.  It has been argued that a ministerial order cannot override an act of Parliament, but given 
that the order has never been challenged in court, the order has had the effect of law, and has been in practice for 
the past 12 years. 

It has been proposed by a number of small business associations that the limit should be increased from 10 to 20 
employees for a number of reasons.  Firstly, since the 1994 order increased the minimum number of staff 
permissible on the premises at any one time from five to 10, the buying habits of many customers have changed 
from a weekly shop to daily shopping for fresh meat, fruit and vegetables, and other daily needs.  Consequently, 
retail shops are now experiencing a surge in customers around school closing time each day; that is, in the period 
from 3.00 to 4.30 pm.  This after-school rush is followed by working parents buying the same products on their 
way home between 5.00 and 6.00 pm.  Consequently, the small retailers have a need to employ additional staff at 
this time to enable them to improve customer service and reduce waiting times in queues. 

Secondly, many independent supermarkets presently have staff rostered to work unsociable hours - for instance, 
between 8.00 pm and 8.00 am - in order to replace sold stock, to order new stock, for food preparation and for 
butchering, so that they can remain within the allowable limit of 10 employees on the shop floor at any time.  
The limit of 10 does not apply simply to the hours outside the regulated trading hours; it applies to these 
businesses at all hours.  In the case of apprenticeships in butchering or traineeships in retailing, the 10-employee 
restriction makes the offering of these positions almost impossible. 

Finally, increasing the number of employees that a small retailer can have on the shop floor at any one time will, 
in the case of independent supermarkets, help them to stabilise their market share, which in every other state has 
been falling in the face of an unrelenting onslaught from the large corporate retailers such as Coles and 
Woolworths. 

It should be noted that the major retailers face no limit on the number of employees they can hire and deploy on 
their shop floor at any time.  In the case of Coles and Woolworths supermarkets, it is typical for them to employ 
up to 120 people.  The present limit of 10 employees for small retailers is incapacitating their ability to compete 
with the corporate conglomerates, especially during the normal trading times.  This is why the opposition 
supports the calls from the small business sector to update the 12-year-old provision limiting the number of 
employees that a small business may employ, and the opposition will move an amendment to the bill to realise 
such a change. 

On the issue of unconscionable conduct, the government is proposing in clauses 23 and 27 of the bill to draw 
from the Trade Practices Act 1974 provisions relating to unconscionable conduct and to insert such provisions 
into the Commercial Tenancy (Retail Shops) Agreements Act 1985 and the Fair Trading Act 1987 respectively.  
During debate on this bill in the Legislative Assembly, the then Minister for Consumer and Employment 
Protection, Hon John Kobelke, stated that it was unnecessary to provide a definition of unconscionable conduct 
in the bill as -  

. . . there are High Court decisions and common law decisions in the courts, . . . about the words 
“unconscionable conduct”. . . . even if we did provide a detailed definition to cover all the issues, cases 
would invariably arise that would not be covered by the specific things that we included in the 
definition. 

By contrast, one of Australia’s leading authorities in the area of trade practices law, Professor Frank Zumbo, of 
the University of New South Wales school of business law and taxation, believes not only that it is desirable to 
define unconscionable conduct, but also that it is a relatively simple matter to do so.  The opposition will move 
an amendment to insert into the bill a definition of unconscionable conduct proffered by Professor Zumbo, which 
would read - 

“unconscionable conduct” includes any action in relation to a contract or to the terms of a contract that 
is unfair, unreasonable, harsh or oppressive, or is contrary to the concepts of fair dealing, fair-trading, 
fair play, good faith and good conscience. 

Such a definition not only incorporates the key concepts from case history, but also, most importantly, extends 
these to cover matters of both procedural fairness and substantive fairness.  This would avoid the potential 
problem of smaller retailers having to take expensive legal action simply to be able to state their case or claim of 
unconscionable conduct in the first instance.  Issues relating to substantive fairness are presently largely ignored 
under the Trade Practices Act, from which this part of the bill draws.  By extending the concept of 
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unconscionable conduct to cover issues of substantive fairness and not merely procedural fairness, the position 
of small business will be substantially strengthened. 

I refer now to a proposition to establish a lease register for small businesses.  The opposition has been lobbied by 
small business to support the creation of a lease register for retail shops.  Section 11(2)(a) of the Commercial 
Tenancy (Retail Shops) Agreements Act 1985 deals, amongst other things, with variations in rent payable as a 
consequence of the rent review, and states that variations - 

. . . be taken to be the rent obtainable at the time of that review in a free and open market . . .  

The idea of a free market is predicated, amongst other things, upon the assumption that all participants have 
equal access to market information.  It has been submitted that the problem arising from rent reviews is that 
landlords have access to crucial market information through private lease registers operated by companies such 
as Jebb Holland Demasi, while small retail tenants have no equivalent access.  During rent reviews, landlords 
have been known to seek excessive rent increases based upon ridiculously inflated rents paid by retailers who 
have, as a result, gone bankrupt within a short time.   

Under section 11(5) of the act, the ultimate resolving decision in a rent review dispute currently resides with the 
Registrar of the State Administrative Tribunal.  However, tenants are at a disadvantage if either they are unable 
to present documented information on prevailing market rents for retail shops to the registrar, or if the registrar is 
unable to obtain such information.  The proposed lease register would rectify the information deficit under which 
small retailers must presently operate.  The creation of the register would be at the discretion of the minister. 

Regrettably, there does not exist under either state or commonwealth law the type of rigorous antitrust legislation 
applicable in the United States of America.  It is for no other reason than a lack of will at both levels of 
government that we lack the tools with which to deal with market failures resulting from the concentration of 
market power in the hands of corporate colossi.  In the absence of rigorous antitrust legislation - including, 
amongst other things, divestiture provisions - our only option is to regulate peripheral issues, such as trading 
hours, in order to maintain some semblance of competition in our market place. 

HON GIZ WATSON (North Metropolitan) [3.22 pm]:  The Greens (WA) have some concerns about the 
Retail Shops and Fair Trading Amendment Bill.  The bill purports to confirm the existing arrangement for retail 
trading hours in Western Australia.  Also, the government claims that the bill will introduce a small business 
legislative protection package.  However, it is unclear to me exactly where in the bill that package exists.  I 
would be interested to know exactly what part of the bill provides that protection.  Part 2 of the bill amends the 
Retail Trading Hours Act 1987, part 3 amends the Commercial Tenancy (Retail Shops) Agreements Act 1985 
and part 4 amends the Fair Trading Act 1987.  I should say at the outset that the Greens (WA) have no problems 
with or objections to part 4 of this bill; in fact, as far as I understand it, the issues dealing with the amendment of 
the Fair Trading Act have widespread support. 

This bill is, in my view, relatively complicated because it is an attempt to put three important legislative 
amendments into one package.  An overview of the bill as it is presented in the explanatory memorandum 
reveals that it covers quite a broad area.  It states - 

At a broad level, the Bill: 

 i) confirms the current trading hours regime in the metropolitan and non-metropolitan 
area (including the differentiation of motor vehicle shops); 

ii) confirms the existing standard hours and policy for non-metropolitan trading hours; 

ii) includes the Small Business Legislative Protection Package which consists of the 
provisions identified below. 

•  Amendments to the Fair Trading Act 1987 (FTA) to mirror section 51AC of the 
Trade Practices Act 1974 (TPA) will incorporate provisions prohibiting 
unconscionable conduct in business to business transactions 

•  Amendments to the Commercial Tenancy (Retail Shops) Agreements Act 1985 
(Commercial Tenancy Act) will incorporate unconscionability provisions that 
specifically pertain to commercial tenancies.  The provisions mirror section 77(2) 
of the Retail Leases Act 2002 (Vic) with certain limited exceptions and variations. 

•  Amendments will provide the State Administrative Tribunal with the jurisdiction 
to hear retail tenancy disputes regarding unconscionable conduct. 
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•  Amendments to the Commercial Tenancy (Retail Shops) Agreements Act 1985 
provides protection for tenants to form and join tenants’ associations and other 
similar bodies. 

It continues - 

The need for the amendments to confirm the existing trading hours arrangements arose from State 
Solicitor’s Office (SSO) advice, which raised serious doubts about the legal validity of the current 
trading hours regime. 

SSO advised that a number of Ministerial Orders including the 1994 and 1996 orders relating to small 
shops and tourism precincts could be subject to legal challenge.  Problems had arisen where the 
Ministerial Orders substantially varied the operation of the substantive provisions of the Retail Trading 
Hours Act 1987.  SSO advised that such Ministerial Orders could be considered ultra vires (beyond 
power). 

The Greens (WA) acknowledge that the government’s intention with this bill is to put that matter beyond doubt.  
We do not have a problem with that.  We are, however, concerned about whether this bill - as has been put to me 
by government advisers - simply confirms the outcome of the recent referendum on retail trading hours that was 
held at the same time as the state election.  The Greens (WA) took a very active interest in that referendum.  The 
result of that referendum was an overwhelming message to the government that the community did not want 
extended trading hours.  I think that the referendum result probably came as some surprise to the government. 
The issue of retail trading hours is one in which the Greens (WA) have in the past played a prominent role, and 
shall continue to do so, particularly in reflecting the views of the community on any legislation or amendments 
to legislation that this Parliament considers.  We were certainly part of the strong campaign mounted by smaller 
retailers to highlight significant and valid concerns about the structure of ownership within the retail trading 
sector, and the influence upon the market of the large players, particularly Coles and Woolworths.  That issue 
was one of the driving forces behind the Greens (WA) putting their energy into a campaign to oppose the 
extension of trading hours.  It is also a matter of protecting working conditions and other issues around the 
extension of trading hours.  There is a bigger philosophical question of whether Western Australia is a 
community that wants to be able to shop every hour of the night and day, every day of the week, and what it 
would do to us as a community if we were to enshrine that policy in legislation.  I think the community has made 
it very clear that it is relatively happy with the current opportunities to shop.  The result of the referendum 
indicated that a majority are not seeking to extend opportunities to consume.  The referendum also clearly 
indicated that people are concerned to ensure the viability of small businesses, local businesses and the kind of 
structure Western Australia has.  I have looked at the bill in some detail and want to be sure that the bill will do 
what the government claims it will do; that is, simply confirm and enact the outcome of the referendum and 
clarify some of the existing arrangements for retail trading hours.  Some parts of the bill certainly do that and the 
Greens (WA) do not find that problematic.  However, some issues have been raised with us and I will refer to 
those now.   
The first issue relates to part 2 of the bill, which deals with amendments to the Retail Trading Hours Act 1987.  
The definition of “small retail shop” is referred to in section 10(3) of the act.  The proposed changes will 
increase the number of shops that can be considered as small retail shops.  The number of eligible persons 
trading as a body corporate or in partnership will be increased from four to six.  How many businesses will now 
be considered “small retail shops” as a result of the increase in the share of owners that were excluded before?  
What will be the numerical difference with that change?  The number of shops that a small retailer can own will 
increase from two to three.  How many more businesses will become small retailers through this increase?  Why 
has this increase been proposed?  What is the rationale for this aspect of the bill?   
Under proposed section 10(3ac), a person who operates a small retail shop is required to notify the chief 
executive officer when changes in ownership occur.  It appears to be going down the line of preparation 
licensing, and raises the following questions: do retail shop owners currently need to report ownership; how 
many small retail shops are there in Western Australia; have all these shops been issued with a small business 
retail certificate; how many more shops will be able to receive such a certificate with the implementation of the 
proposed amendments; how many additional full-time equivalents does the minister estimate will be required to 
administer these additional small retail shops; are businesses not currently required to report changes of 
ownership to the Department of Consumer and Employment Protection, and, if not, will this new data become 
available on the DOCEP database; why do we need the ownership in addition to the number of employees to 
define whether a shop is a small retail shop; and would the number of employees, and maybe the need for the 
owner to be personally involved in the management or to work at the shop, not give us a better idea?   
The next issue is the discretionary orders that the minister can make on trading hours.  Under section 10(3b) and 
proposed section 14B(4), the minister can make orders, which must be laid before the houses of Parliament.  The 
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minister has other powers to make orders varying the trading hours, but all orders need to be reported to the 
Parliament.  Does this run contrary to the referendum?  It is not clear to me.  In fact, this might be the time to 
raise our concerns with the discretionary powers of the minister to vary trading hours.  Proposed section 12E(1) 
gives discretion to the minister without qualification on whether the minister can use that discretion.  This is one 
of the key concerns of the Greens.  I spoke to the parliamentary secretary this morning and I understand that an 
amendment will be moved to this provision, so perhaps the concerns that I will raise will be lessened, but I do 
not know that they will be completely addressed.  We have difficulty with unqualified discretion, particularly in 
this regard.  I understand that this discretion will allow the order to extend trading hours for 28 hours either 
before or after a public holiday.  Someone did the figures and worked out that, at a rate of 28 days either side of 
a public holiday, 98 per cent of the year would be covered.   

Hon Kate Doust interjected. 

Hon GIZ WATSON:  It shows us how many public holidays we have.  I appreciate the parliamentary 
secretary’s interjection that the government is looking at amending that provision of the bill.  There are two 
components to our concern about this part of the bill.  The first is that the discretionary powers have a bearing on 
a large part of the year; therefore, the discretion is physically very broad.  Secondly, the degree of the minister’s 
discretion is a problem for us.  The discretion is open ended; it is not prescribed, for example, by a public interest 
test or something of that nature.  If the minister is to have discretion to extend trading hours, we argue that that 
discretion should be based on some sort of test, rather than simply on an application.  There must be something 
on which the minister makes that decision.  If the government will entertain going down that track, an order to 
vary the trading hours would clearly need to lay out the community benefits of that variation, as well as whether 
it would impact on small business.   

The next issue I will raise is with clause 17, which provides for increases in fines.  These increases appear to be 
reasonable, but they pose a number of questions for the Greens.  How many offences were investigated and 
resulted in fines in the past financial year?  How many FTEs were working on the enforcement of the act?  What 
percentage of alleged offences ultimately resulted in fines?  What revenue was raised through these fines, and 
how does that compare with the cost of the enforcement of the act?  I am asking for a sort of cost-benefit 
understanding of the use of fines.  In that way we can make a more accurate assessment of what will be the 
impact of increasing these fines.   

Clause 18 deals with the validation of past orders.  We understand the need for closure and certainty for past 
orders, but we emphasise that, at the referendum, the Western Australian community indicated that access to the 
market by peak business corporations should not be expanded.  To some extent, the problem has already arisen 
in increases through the change of definition of a number of businesses that can qualify to be small retailers.  
This clause raises the following questions: how many orders have been made; how many continue to have effect; 
how many orders are currently challenged by third parties; and at what stage are these challenges?  We have 
concerns with this clause, but we would be happy to support the government if it intends to create clarity in this 
area.  If the questions that I have just posed can be answered, we might have a bit more detail on this issue.  
Nevertheless, a future order should be conditional on an assessment of its being in the public interest.   

The next concern is about aspects of part 3, which covers the Commercial Tenancy (Retail Shops) Agreements 
Act 1985.  Clause 19 amends that act to include the prohibition of unconscionable conduct.  That is a good idea.  
It is appropriate that the definition be in the preamble, but it should be included also in the context of the bill.  
The term “unconscionable conduct” guides most of part 3 but remains poorly defined.  Perhaps that is for good 
reason; namely, so that only the courts and tribunals can finally decide how specific conduct is to be judged.   

Clause 21, which amends the interpretation of the act, does not provide a very practical definition.  It refers to 
proposed section 15F(1), under which tenants or landlords can engage the tribunal.  Proposed section 15C 
identifies matters concerning unconscionable conduct of landlords that the tribunal can take into account.  An 
article by Freehills provides an overview of unconscionable conduct and some definitions developed by courts.  
One suggestion might be to include such a definition within the bill, including the words “showing no regard for 
conscience”, “irreconcilable with what is right or reasonable” or perhaps “something clearly unfair or 
unreasonable”.  As I say, the bill does not provide a clear definition of unconscionable conduct.  I suggest to the 
house that there is an advantage in making it much more explicit.  I seek leave to table that document, which is 
an article dated 12 August 2005, entitled “Unconscionable conduct and door-to-door sales - What lessons can be 
learnt from the two recent cases?”  

Leave granted.  [See paper 1507.]  

Hon GIZ WATSON:  Thank you, Mr President.  The article is too lengthy to read out so it is probably more 
useful to table it.  The definition of unconscionable conduct is linked to conscience and fairness.  It is reasonable 
that Parliament make explicit the values we are trying to instil in including provision for unconscionable conduct 
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in this bill.  It is not the best approach to leave that undefined.  I am sure legal arguments can be made on either 
side of that, but that is the advice I have received on this matter.   

The article I have tabled suggests that the inclusion of conduct rules in the law as such will not make the conduct 
of commercial landlords less conscionable but that other strategies are needed.  It suggests other ways of 
reducing the risk of unconscionable conduct, which are probably worth reading out because, as much as we can 
tackle this issue with legislation, it is worth also noting that there are other ways of tackling unconscionable 
conduct.  The article states -  

training staff on their legal obligations and specifically counselling them against using high pressure 
sales tactics  

ensuring that sales staff understand and act upon any non-verbal cues that a customer might be giving to 
indicate that they are uncomfortable and want the sales person to leave 

always using clear and simple language in sales documentation  

setting up procedures requiring sales staff to explain the key provisions to the customer  

ensuring contracts do not contain harsh or oppressive terms  

considering the need for a policy about when sales staff can enter a customer’s premises - do they need 
to be invited in and should there always be a friend or family member also present with the customer?  

considering whether a policy or other form of safeguard is required when dealing with customers on 
welfare benefits, particularly if the sale will require a considerable proportion of the customer’s regular 
payments, and 

establishing and maintaining an effective complaints management process to resolve both individual 
issues and watch for and resolve any patterns of complaints.   

It is also worth noting that in some of the meetings I have had on this legislation, issues of unconscionable 
conduct have been at the forefront of concerns raised in the area of retail trading and very strong examples have 
been given of retailers facing coercion.  This is a vital area that we should get right.  I encourage the government 
to consider providing a clear definition of unconscionable conduct. 

Clause 22 has been included to prevent discrimination against tenants who organise and form tenants’ 
associations.  Although on paper the bill seeks to provide protection, the provision needs to be tested in 
implementation.  What penalties, if any, would a landlord who tried to discriminate against a tenant who was 
involved in such action face?   

I refer to the lease register to which Hon Anthony Fels referred during his remarks.  This appears to be a good 
idea to ensure that the market is more transparent and that figures are more easily available on which 
unconscionable conduct can be judged.  Am I right in saying that Hon Anthony Fels raised this issue?   

Hon Anthony Fels:  Yes. 

Hon GIZ WATSON:  That is good.  I was slightly distracted while he was speaking.  I think there is merit in 
establishing such a register.  Many things should be registered, such as ownership of small businesses.  
Registration of lease fees will be beneficial for land taxation purposes and small business development.  A 
register will also strengthen the bargaining power of small businesses and even enable consumers to take into 
consideration the information on it when deciding where to shop.  It is a matter of openness and transparency.  
The real estate market was referred to me as an example of that openness and in which prices for the transfer of 
property are publicly available.  It is a very public process.  Why should commercial lease fees not be publicly 
available?  Such a register would be a useful addition to accountability and transparency.  Apparently a lease 
register has been recommended in past reviews.  I am interested to know why the government is not considering 
that for inclusion in this bill and whether it would consider including something along those lines.   

The next issue is the Australian Competition Tribunal.  It has been argued that that tribunal should always be 
separate from and alternative to the Western Australian State Administrative Tribunal, which is already working 
on commercial tenancies and making judgments on cases.  The Greens (WA) are of the opinion that funding test 
cases against big companies that currently have a large market share would be a good idea.  What kind of public 
interest case could be put to fund such test cases?  Would it be possible for pro bono cases to be tested in the 
State Administrative Tribunal if smaller companies wanted to take a case against a big retail operator and was 
very much at a disadvantage financially?  We would argue that in the public interest there is a case for a no-cost 
jurisdiction in the State Administrative Tribunal to test certain cases.  It should be at no cost to the smaller 
company that brought the case if it failed in that case.   
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Part 4 of the Retail Shops and Fair Trading Legislation Amendment Bill 2005 is an amendment to the Fair 
Trading Act 1987.  By and large, we do not have an issue with this part of the bill; however, we argue that the 
provisions relating to unconscionable conduct should be the same under parts 3 and 4 of this bill.  I understand 
that is not the case at the moment.  Those are the detailed comments that I have on this bill.  It is a reasonably 
complex bill which seeks to amend three other acts.  There has been considerable input to my office and me by a 
number of sections of the retail trading sector.  The referral of this bill to a committee, for example the Standing 
Committee on Legislation, is likely to be supported by the Greens.  I will conclude my comments because I am 
about to have a coughing fit! 

HON GEORGE CASH (North Metropolitan) [3.52 pm]:  I also want to speak on the Retail Shops and Fair 
Trading Legislation Amendment Bill 2005.  As already has been explained, this is a bill for an act to amend the 
Retail Trading Hours Act 1987, the Commercial Tenancy (Retail Shops) Agreements Act 1985 and the Fair 
Trading Act 1987.   

One of the first issues that the Parliament has to address is the importance of the small business sector within 
Western Australia’s economy.  No doubt members would be aware that small businesses in Western Australia 
comprise about 20 000 businesses.  I might add that neither this bill nor those specific acts I mentioned affects all 
of them.  However, there are about 20 000 small businesses in Western Australia that employ in excess of 
130 000 people.  It is an important part of WA’s economy.  In that regard, rather than take party political stands 
to address the issues faced by small business, it is important that the Parliament recognises the importance of 
small business and, more than that, works with and supports small business.  As a Parliament we need to provide 
conditions that will enable small businesses in Western Australia to grow.   

If members were to analyse the competition that exists between small business and big business - when I refer 
talk about “big business” I am referring in particular to the multinationals and those other large employers - I 
would argue that the cards are stacked against small business in Western Australia.  In fact, the legislation that 
we work within, both commonwealth and state, clearly indicates that the current system encourages domination 
of the market by multinational corporations.  For many years as a member of this house Hon Dee Margetts 
talked about the problems associated with national competition policy.  I often said to Hon Dee Margetts that I 
did not necessarily agree with all the Greens (WA)’s policies.  In fact, I should be more specific because I have 
made it very clear that I do not agree with all their policies.  When Hon Dee Margetts, who was very competent 
in the area of national competition policy, spoke on that subject, I knew she was talking from experience and 
relating to what the real situation is in Australia.   

As much as the federal government has pushed national competition policy for a number of years - I think it was 
important that we recognise the principles behind national competition policy - there is an argument now that we 
have gone too far and need to refocus on that particular area to make sure that the general broad statement that 
surrounds national competition policy does not result in the crucifixion of some of the businesses that operate 
within our economy.  I mention the dairy industry in Western Australia.  The dairy industry was deregulated in 
this state on the pretence that it was an important part of national competition policy.  In fact, it was deregulated 
in this state by a former coalition government.  I am sure that at that time the various ministers whose 
responsibility it was to push that legislation through the Parliament believed in what was occurring.  Their 
actions were stimulated by penalties that the commonwealth government was going to apply if the Western 
Australian dairy industry was not deregulated.  Time has shown that the deregulation of the dairy industry has 
seen the near demise of that industry.   

Only the other day in this house I asked the Leader of the House, in his capacity as Minister for Agriculture and 
Food, whether he was aware of the practice of powdered milk being rehydrated and then sold as fresh milk in 
this state.  He provided an interesting reply and promised to provide me with some further information in that 
area.  The reason I raise this is that there is an argument that the national competition policy that was used to 
almost obliterate the Western Australian dairy industry has now gone so far that there are suggestions that 
powdered milk manufactured in Australia will be exported to China, rehydrated and sent back to Australia and 
sold as fresh milk with the consumer, in the case of Western Australia, believing that that milk was a product of 
the south west of this state.  Nothing could be further from the truth.  I raise that as part of the argument that we 
need to work with and support small business by providing it with conditions that will enable it to grow.  With 
reference to multinationals, I also indicate that Woolworths and Coles now control over 60 per cent of packaged 
grocery sales at supermarkets in Western Australia.  I am not in the business of being critical of those 
organisations because what they do is their business.  However, what they do also has an impact on consumers in 
this state.  This Parliament has to take an interest in the impact of a situation in which those large multinationals 
control so much of the packaged grocery market in WA.   

About 15 years ago, I had the opportunity to meet with some of the large petrol producers and retailers in this 
state.  They promised me that with their involvement in the market, and they are very much vertically integrated 
in the market - they almost take the product from out in the field through to the end result; that is, selling it 
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through the retail market - they would never put themselves in a position in which they would close service 
stations in Western Australia across the board.  Of course, a tremendous number of service stations in Western 
Australia have closed over time because of - so the big companies would say - the pressures of the market; others 
would say that it was associated with the greed of petroleum producers and retailers.  Now Woolworths and 
Coles are involved in that market and playing a very dominant part in the sale of fuel in Western Australia.  Until 
Parliament addresses these issues and recognises the impact on consumers, instead of arguing the case for 
efficiencies in marketing in the longer term, we may be faced with higher prices and less choice, which will 
result, because of the control by such dominant market players, in a net reduction in consumer benefits.  

This bill is not about deregulation.  During the recent referendum the public made its position clear on the 
trading hours it wanted.  Hon Anthony Fels has indicated on behalf of the opposition that we agree in general 
terms with most of the propositions that have been advanced in the bill, but we are keen to address some glaring 
inefficiencies in some of the restrictions that will be carried forward, notwithstanding the changes in this bill.  In 
particular, Hon Anthony Fels has mentioned the restrictions on shops that are currently subject to the ministerial 
fiat that does not permit shops to have more than 10 employees on the floor at any one time.  I would argue that 
that is an inefficient, rather than a convenient or efficient, means of dealing with the problem.  Hon Giz Watson, 
on behalf of the Greens (WA), raised a number of very important points, in particular the issue of 
unconscionable conduct.  We all know that the commonwealth Trade Practices Act is designed to protect big 
business.  It is not as though small business can use the Trade Practices Act to its advantage.  Small business 
often relies on state legislation.  However, even that is not satisfactory in its present form to address some of the 
issues that business and consumers face.  We therefore understand where Hon Giz Watson is coming from when 
she talks about unconscionable conduct.  I had an opportunity to quickly read the document that was tabled 
during her comments.  That document was about unconscionable conduct and door-to-door sales, and about 
some lessons that can be learnt from two recent cases.  We agree that there is a need to further explore the 
propositions that the government is advancing in those proposed changes.  In her closing comments, Hon Giz 
Watson said that she may be favourably disposed to referring this bill to the Standing Committee on Legislation 
so that it can better understand the government’s propositions.  More than that, in my view, it will give the 
committee an opportunity to hear from those in the community who are directly affected by these changes that 
are contained in the bill.  The reason the Legislative Council set up a committee system in 1989 was to enable 
people to come before the Parliament, in this case before its committees, and address issues on which they are 
expert or certainly have a very wide knowledge.  I regard that as one of the benefits that can be gained from 
debating this bill. 

I had an opportunity last week of informally discussing the bill in a very brief way with the parliamentary 
secretary who is handling it.  I raised the question of those shops that are not entitled to have any more than 10 
employees on the floor at any one time.  I suggested that Hon Anthony Fels would move an amendment to raise 
that figure of 10 employees to 20.  The parliamentary secretary indicated to me at that stage that she did not 
believe the government was favourably disposed to accept that amendment; I must say that I was somewhat 
disappointed.  However, the mere fact that we can refer this bill to the Legislation Committee will enable us to 
better explore that proposition.  I say to the parliamentary secretary that if she had indicated to me last week in a 
positive sense that she was prepared to accept the amendment, there may not have been the need to refer this bill 
to the Legislation Committee.  However, a delay in dealing with this bill, in my view, will enable us to scrutinise 
the bill in a much more effective way so that there is a much better understanding of what is intended by these 
changes. 

I mentioned the proposition of those retail stores that are currently restricted to having only 10 employees on the 
floor at any one time and that various groups within the retail grocery industry are keen to increase that figure to 
20.  I have had an opportunity on a number of occasions to speak to representatives of those groups.  I had an 
opportunity, in fact, of learning that the current restriction of 10 employees on the floor at any one time is very 
inefficient.  It requires, for instance, butchers and meat packers to be employed during very unsociable hours, 
such as 1.30 to 7.30 am, purely to keep within the rule of 10.  It now requires shelf stackers to be employed also 
at very unsociable hours in the middle of the night so that they can conduct the activity of stacking shelves, 
which was often done in the past as part of the daily operation of a store. 

Hon Kate Doust:  Shelf stackers, as you call them, are called night fillers. 

Hon GEORGE CASH:  Are they now called night fillers?  The parliamentary secretary can call them what she 
likes. 

Hon Kate Doust:  They have always been called that.  The people who fell into that category of work, 
regardless of whether they worked in a small or large shop, were only ever able to commence work once the 
door of the shop had closed. 
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Hon GEORGE CASH:  Yes.  I understand where the parliamentary secretary is coming from, and if she wants 
to call them night packers -  

Hon Kate Doust:  Night fillers. 

Hon GEORGE CASH:  Night fillers.  That is fine, if that is what the industry calls them.  I understand them to 
be called shelf packers and the parliamentary secretary can call them night fillers; there will be no objection, as 
we both know that they do the same thing. 

All I am saying is that perhaps we are running a very inefficient system and there is a need to look at the 
efficiency of those work practices.  This bill gives us the opportunity to do that.  If it is referred to the 
Legislation Committee, perhaps we will learn that these tasks can be done at some other time that is more 
efficient and more effective when it comes to working more sociable hours. 

It has been suggested to me that one reason butchers and meat packers in the retail grocery industry do not 
employ many apprentice butchers is that young apprentice butchers do not want to work the unsociable hours of 
1.30 to 7.30 am.  I am told that if there is a change from 10 to 20 employees, the industry will in general employ 
30 new apprentice butchers within a relatively short period.  Given the current skills shortage in WA, that 
appears to be a very positive proposition.  Again, the fact that only 10 people can be employed on the floor by 
many stores at any one time leads to a net reduction in service to consumers.  Hon Anthony Fels explained in 
part the change in shopping trends in Western Australia.  Often in days gone by people shopped for their 
groceries once a week.  It was a big event; they went out and spent whatever number of dollars to ensure that 
they were stocked for the whole week.  However, things have changed, and people now have a choice.  These 
days many women - and men alike - will choose to go to a store between the hours of 3.30 and 6.00 pm and shop 
for fresh produce.  They will buy a limited amount of produce to cover the meal that night, and perhaps the next 
day, and they will then go and buy more fresh produce.  Some would argue that that is not necessarily the most 
economical way in which to buy produce.  However, people now want the opportunity to make that choice.   

However, there is a problem in those smaller grocery businesses that are limited to having only 10 people on the 
shop floor, because between the hours of 3.30 and 6.00 pm the staff are fully occupied as people are buying a bit 
from the fruit and vegetable section, a bit from the meat counter and a bit from some other parts of the store, and 
that means there are often queues at the various departments within those grocery stores.  

Hon Kate Doust:  How many registers would those stores have? 

Hon GEORGE CASH:  I do not know.  I am talking about the problem of consumers having to wait to be 
served.  I should say also that the nature of service generally has changed over time.  The smaller retail grocers 
want to provide a service for their consumers.  I am talking in the first instance about the difficulties that are 
faced by the various departments within the grocery store.  Once the consumers have purchased their goods for 
the day, they then have to be processed through the checkout counters.  However, because of the 10-person rule, 
there are often long queues at the checkout counters.  The 10-person rule applies to the entire period of normal 
trading hours, if I can use those words to describe the trading hours until 6.00 pm and thereafter.  We would 
argue that the 10-person rule is very inefficient, particularly in light of the spike in consumer demand between 
the hours of 3.30 and 6.00 pm.  It could be argued that after 6.00 pm, when the householders have gone home to 
watch the news on Channel Seven or Channel Nine, there is a significant drop-off in consumer demand, so 
perhaps these stores do not need the full complement of 10 persons at that time.  However, a lot of other 
activities within a shop still require an adequate number of staff. 

The small retail grocery trade in Western Australia is made up of stores that are now household names, such as 
Action, Supa Valu, Dewsons, Farmer Jacks and Eziway, and many other non-branded stores.  There are about 
400 of these stores across Western Australia, employing about 20 000 people.  These stores transact up to 
$2 billion worth of sales per annum.  That is about one-third of the total packaged food and other grocery sales 
that occur in that market.  It has been argued by Coles and Woolworths that because they cannot open on 
Sundays, the small retail stores have an advantage.  However, only five per cent, or about $300 million worth, of 
groceries are sold on a Sunday by those stores.  We are not advancing the argument in respect of the 10-person 
rule so that these small stores will gain a greater share of the market.  That is most unlikely to happen.  Coles and 
Woolworths know that is the case, because in many places across the state Coles and Woolworths have the right 
to open for much longer hours than they do currently, but they do not want to do that because it is not in their 
economic interests.  Of course, the end result is that the consumers suffer.  The argument is not about gaining 
greater market share, but about providing customer service and recognising modern trends in consumer shopping 
in Western Australia. 

Hon Kate Doust:  Currently there is nothing to stop these small businesses from expanding their business to 20 
or more staff, if they want to do that.  They would lose their status as a small shop, and they would also lose their 
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capacity to trade on a Sunday, but if they genuinely want to be in competition with the others, there is nothing to 
stop them from doing that now.  

Hon GEORGE CASH:  The parliamentary secretary is missing the point.  The reason these small grocery 
retailers are under the rule of 10, or the rule of 20, is to enable them to provide a service after hours when the 
large multinationals such as Coles and Woolworths do not want to open.  Dewsons, Supa Valu, Farmer Jacks and 
all those places that are included in the Sunday roster provide a valuable service to many people.  As I have said, 
five per cent of the total grocery sales are made on a Sunday.  It suits some people to do their shopping on that 
day, and those small grocery retailers want to provide that service.  Therefore, the simplistic proposition that 
these stores should just increase their staff to 20 and not open on Sundays or after 6.00 pm will not solve the 
problem.   

Another important factor is that many of the small grocery retailers are located in small shopping centres rather 
than large shopping complexes.  Many householders prefer to go to small shopping centres after hours, 
particularly between the hours of 3.30 and 6.00 pm, because they do not want the restriction of having to park 
their car and walk through the shopping centre to find the particular store and transact what is often a relatively 
small array of purchases.  They want the convenience of a local store.   

More importantly, I now come back to national competition policy and to the buying policies of the large 
multinational companies.  There has been a significant shift in the purchasing of Western Australian produce by 
large multinational corporations such as Coles and Woolworths.  In fact, were it not for the small retail 
organisations - the independent supermarkets that I have been talking about - many of our fresh produce growers 
would not have survived.  One of the strong points of the independent supermarkets is that they want to buy 
Western Australian produce.  That is not the case with Coles and Woolworths.  In fact, a significant argument 
can be put that because Coles and Woolworths do not support the dairy industry in Western Australia, a 
substantial part of the dairy market has been removed from this state by that group.  However, the good news is 
that the independent supermarkets support that part of the market.  The major supermarket chains, Coles and 
Woolworths, buy their citrus fruit from interstate.  Occasionally, when they are forced to, they buy it from 
Western Australia, but in the main they have major national buying agreements that are centred on the eastern 
states of Australia.  Hon Ken Baston represents the Carnarvon area.  Hon Vincent Catania - when his bags go to 
the right place - represents Carnarvon too; in fact, Hon Vincent Catania’s office is in Carnarvon, is it not?  

Hon Vincent Catania:  It certainly is. 

Hon GEORGE CASH:  Both Hon Ken Baston and Hon Vincent Catania would know about the lunchbox 
banana.  The lunchbox banana was developed and marketed by the independent supermarkets.  They created the 
notion of the lunchbox banana.  The large stores said that the lunchbox-size banana was too small for their 
market; they did not want it.  The fact is that Carnarvon bananas are that size, but there was no market for them.  
However, the independent supermarkets - the ones that currently have to work under the rule of 10, but would 
find it more efficient to work under the rule of 20 - said they would develop the market for lunchbox bananas.  
Fifteen thousand tonnes of those lunchbox bananas are now sold in Western Australia annually.  It is big 
business.  In fact, Kevin Leahy, who is a former Legislative Assembly member for that area, is now the chief 
executive officer or manager of - 

Hon Vincent Catania:  The Sweeter Banana Cooperative. 

Hon GEORGE CASH:  It is called the Sweeter Banana Company, is it? 

Hon Vincent Catania:  Cooperative. 

Hon GEORGE CASH:  It is a cooperative, is it?  It does not matter whether it is a company or a cooperative; 
the bottom line is that it is working and is good for the banana industry in Carnarvon.  I am glad that someone 
like Hon Vincent Catania is prepared to stand in this place and support the lunchbox banana.  It is important that 
we get support from Hon Vincent Catania and his colleagues.  In fact, someone pretty close to Hon Vincent 
Catania has been a friend of mine for more than 35 years, and that is his father, Nick Catania, who has a certain 
view on efficiency within the retail trading sector in Western Australia.  Again I say that I am very pleased that 
Hon Vincent Catania would indicate his support for not only the lunchbox banana, but also the independent 
supermarkets across Western Australia. 
The Margaret River Dairy Company Pty Ltd would not exist if it were not for the independent supermarket 
groups across Western Australia.  That company has been able to grow as a result of the sales that it makes to 
those independent supermarkets.  Now the bigger companies such as Coles and Woolworths are realising that 
they must also stock that company’s products, because they want to be able to provide those products, which I 
trust they are asked for on a regular basis, in their stores, and not give all the business to the independent people.  
Casa Dairy Products is the same.  In fact, members may be aware that Peters and Brownes Foods Pty Ltd, the big 
dairy company and ice-cream manufacturers in Western Australia - 
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Hon Ljiljanna Ravlich:  I worked there for two days. 

Hon GEORGE CASH:  The minister worked there for two days.  They woke up to her, did they, or did she eat 
too much ice-cream? 

Hon Ljiljanna Ravlich:  No, they demoted me after an hour. 

Hon GEORGE CASH:  Promoted or demoted? 

Hon Ljiljanna Ravlich:  Demoted.  I went from Trumpet ice-creams to seconds within an hour. 

Hon GEORGE CASH:  Yes, but it was a memorable occasion for both, especially as the minister walked away 
at the end of the second day.  I am pleased that the honourable Minister for Education and Training identifies 
with Peters and Brownes, because she will recall that Peters and Brownes developed ice-creams for the overseas 
market - very much full-cream ice-creams.  The Minister for Agriculture and Food would know all about these.  
In fact, it was first-quality premium ice-cream, and it was sold overseas.  We could not buy it in Australia.  It 
was the independent grocers that encouraged Peters and Brownes to start releasing some of that product into the 
market in Western Australia so that they had an opportunity to sell it.  I am told that the award-winning 
Connoisseur Strawberry Stravaganza ice-cream, which went on to win the overall Australian grand champion 
dairy award three times, not once - 

Hon Kate Doust interjected. 

Hon GEORGE CASH:  No, not at all.  The parliamentary secretary should forgive me if she thinks I am trying 
to sell its ice-cream.  I am not. 

Hon Kate Doust:  You’re doing a good job. 

Hon GEORGE CASH:  I want to sell the proposition to the parliamentary secretary that the rule of 10 is 
inefficient and the rule of 20 would be more efficient.  I am just demonstrating that it was the independent 
supermarkets in Western Australia that encouraged producers in Western Australia to allow their goods to be 
sold on a wider basis across our state.  The parliamentary secretary asks me, tongue in cheek, whether I am 
promoting Peters and Brownes.  I am not.  However, I recognise that it makes a very nice ice-cream, and I am 
disappointed to hear that Hon Ljiljanna Ravlich lasted with that company for only two days. 

Hon Ljiljanna Ravlich:  That’s pretty good for me, all things considered. 

Hon GEORGE CASH:  They are the breaks, I guess.  Perhaps I can sum up by saying that we can look at some 
facts regarding the rule of 10 and the rule of 20.  If we increase the current maximum of 10 persons on the floor 
of a shop to 20, I believe, on the information that has been provided to me and certainly to the people within the 
industry with whom I have spoken, that, firstly, there will be better customer service.  There will be more people 
on the checkouts.  That will itself mean that there will be faster service every day and every night, and not just 
on the weekends or on the weeknights.  The shelves will be well stocked.  There will be adequate staffing, and 
that will minimise the number of out-of-stock shelves, while the fresh food departments will be continually 
stocked. 

I have talked about job creation.  I am told that if we change the rule of 10 to the rule of 20, at least 30 
apprenticeships for butchers will be created, along with a number of retail traineeships.  I believe it can be 
demonstrated that by providing that additional service, which is what these stores are keen to do, they will 
provide a family-friendly situation.  There will be more flexibility for staff to spend time with their families and 
friends, and more time for the shoppers to spend with their families and friends, rather than waiting in queues, 
especially during the peak hours. 

On the question of efficiency, there is no question that the rule of 20 would enable better business management.  
In fact, I am told that because the rule of 10 is so dramatically enforced by the inspectors, one store has a 
wristband situation; that is, when a staff member walks into the store to commence his or her shift, if a wristband 
is not on the hook, so to speak, that person cannot step onto the floor, because it means that the 10 wristbands 
that exist are being used by people who are on the floor or around the store, and that person must wait for 
someone to knock off before he or she can swap the wristband and start his or her shift.  That is an inefficient 
way of doing business, and we can do better than that.  I think the rule of 20 would provide greater utilisation of 
senior staff.  That in itself may result in a greater - 

Hon Kate Doust:  There is no guarantee, though. 

Hon GEORGE CASH:  I just said that I think this will be the case.  One of the problems at the moment with 
the rule of 10 is that if 10 people are on the floor or within the store and the owner or the manager comes in from 
an outside appointment, he cannot go into that shop, because he would be deemed to be part of the 10 who are 
servicing the store.  That is an inefficient way to do business.  That is so much of a detriment to the independent 
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supermarkets that some of them take off-store space and run their administration and other duties from that place 
that is off site from the store.  They need to do that.  However, that is an inefficient way of doing business. 
I have talked about the Buy Local policy.  Independent supermarkets have already proved that they are doing 
that.  I have said that the rule of 20 would be more consumer friendly.  I also indicate that these small 
independent retailers are in fact the backbone of the small suburban shopping centres.  We need to provide 
conditions so that they not only can survive, but also are able to get on with their business and employ people.  
More than that, there is backing within local communities for this change.   
There is no doubt that the small business sector in Western Australia has suffered badly at the hands of this 
government.  There have been increases in payroll tax, land tax and stamp duty.  All those areas have been 
increased over a period, quite unreasonably.  One can only hope that in this week’s budget there will be 
significant reductions in those areas.  However, I am arguing that we should, as a Parliament, create conditions 
so that small business can grow, recognising that small business needs to be efficient to survive, and also 
recognising that if we maintain conditions that favour only the multinationals, in due course, when the 
multinationals have wiped out the smaller operators - 

Hon Vincent Catania:  What about your federal counterparts? 

Hon GEORGE CASH:  - there will be a net reduction in consumer benefits.  I believe that that is wrong now.  
Hon Vincent Catania has raised an important point.  I was going to sit down, but the fact is that he has raised a 
point and I must address it. 

Hon Vincent Catania:  The Trade Practices Act. 

Hon GEORGE CASH:  I agree.  I said earlier - perhaps the member did not hear me - that the Trade Practices 
Act is designed to protect big business, not small business.  That is one of the problems we have.  As a state 
member, one of the frustrations I have is trying to convince federal members, be they Liberal or Labor, that 
changes need to be made in that area.  I am at the end of my time; I do not think I will see another 10 years in 
this place.  However, members such as Hon Vincent Catania, an up-and-coming young member, are the sorts of 
persons I will rely on as a voter to take that message to federal members. 

Debate interrupted, pursuant to sessional orders. 
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